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Introduction 
 
The Queensland criminal justice system has come under the international spotlight in 
relation to its policy on the treatment of 17 years old offenders. In Queensland, if you 
are a young offender, you are treated as an adult at 17. Queensland is now the only 
state in Australia where this occurs. The United Nations Committee on the Rights of 
the Child in its latest Observations has voiced specific concerns in relation to this 
aberration. In its Concluding Observations on the latest Australian report, the 
Committee recommended that all ‘necessary measures’ be taken ‘to ensure that 
persons under 18 who are in conflict with the law are only deprived of liberty as a last 
resort and detained separately from adults unless it is considered in the child’s best 
interest not to do so’ and specifically that in Queensland ‘children who are 17 years 
old’ are removed from ‘the adult justice system’.2  Queensland is totally ‘out of step’ 
with national and international standards, and yes, it does matter.3 This paper 
examines the background to this anomalous situation. It recounts how the Juvenile 
Justice Act 1992 in its present state breaches international human rights standards, and 
it analyses some of the effects of the breaches of these standards on 17 year olds 
caught in the criminal justice system. 
 
1. The Legislative Background to the Present Situation 
 
In Queensland, the Juvenile Justice Act 1992 (JJA) and the Children’s Court Act 1992 
came into effect on 1 September 1993. Prior to this, the prevailing legislation was the 
Children’s Services Act 1965. The definition of a ‘child’ in the previous legislation 
was ‘a person under or apparently under the age of 17 years’.4 There were several 
amendments to the new Juvenile Justice Act 1992 - in 1996, 1997 and 1998 - and 
substantial changes were made in legislation in 2002 which were all in effect by 1 
July 2003. However, in the 14 years since the new legislation was passed amendments 
to the age criteria provisions have never been proclaimed into force. 
 
                                                 
1 Senior Lecturer, Faculty of Law QUT. Nicola Matthews was the research assistant for this project. 
2 UN Committee on the Rights of the Child Fortieth session Consideration of Reports Submitted by 
States under Article 44 of the Convention Concluding observations: Australia (20/10/2005).  
CRC/C/15/Add.268, 16. 
http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/CRC.C.15.Add.268.En?OpenDocument at 27 August 
2006. 
3 Simon Cleary ‘UN Criticises Qld Criminal Justice’ (2006) February Proctor 12. 
4 Children’s Services Act 1965, s8. 
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Section 6 of the Juvenile Justice Act 1992 states: 
 
(1) The Governor in Council may, by regulation, fix a day after which a 
person will be a child for the purposes of this Act if the person has not turned 
18 years. 
(2) A person of 17 years who commits an offence before the commencement 
of the regulation will not be taken, after the commencement, to have 
committed the offence as a child in a subsequent proceeding for the offence. 
(3) A court that sentences a person to whom subsection (2) applies for the 
offence mentioned in the subsection must have regard to the sentence that 
might have been imposed if the person were sentenced as a child. 
(4) The court can not order the person— 
(a) to serve a term of imprisonment longer than the period of detention that the 
court could have imposed on the person if sentenced as a child; or 
(b) to pay any amount by way of fine, restitution or compensation greater than 
that which the court could have ordered the person to pay if sentenced as a 
child. 
(5) Subsection (3) applies even though an adult would otherwise be liable to a 
heavier penalty which by operation of law could not be reduced. 
(6) To avoid any doubt, it is declared subsections (2) to (5) only apply to a 
person mentioned in subsection (1) who is sentenced after the commencement 
of the regulation mentioned in the subsection. 
 
In addition, the Dictionary in Schedule 4 of the Juvenile Justice Act 1992 defines a 
child as:  
 
‘(a) a person who has not turned 17 years; or 
  (b) after a day fixed under section 6 —a person who has 
  not turned 18 years.’ 
 
Therefore the legislation is only dealing with children who are aged between 10 and 
16 years. Children under 10 years are not held criminally responsible and there is a 
presumption against criminal responsibility from when the child turns 10 up to the 
time they turn 14.5 Once a young person turns 17, they become an adult in the eyes of 
the criminal law and are treated as such in the criminal justice system. All that is 
required to change this provision to one where a person’s status remains that of a 
child until they turn 18 is for a regulation to be passed stipulating that Section 6 will 
actually come into effect on a particular date.  
 
When the bill was being debated in the Legislative Assembly (5th August 1992), the 
National Party Opposition spoke against this particular change.6 Perhaps that is one 
reason that the door at that stage was left ajar rather than opened. In addition, the costs 
and administrative ramifications were a specific consideration – ‘The Government 
recognises the magnitude of the task in establishing the necessary infrastructure to 
implement this legislation as it applies to children using current definitions of age.’7  
 
The Numbers of Children in the System and Costs  
                                                 
5 Queensland, Criminal Code, s29. 
6 Queensland Legislative Assembly 5 August 1992, 6130. 
7 Queensland Legislative Assembly 5 August 1992, 6131. 
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The Queensland Department of Corrective Services Annual Report 2004-2005 shows 
that there were thirty 17 year olds in detention facilities – 29 males and one female.8  
The statistics for June 2004, show only eight 17 year olds in the prison system in 
Queensland – seven males and one female. Of these three were indigenous.9  
 
 
Looking at the figures over the last few years, this smaller figure would seem to be an 
aberration.  
 
The cost per prisoner per day in an adult correction centre in 2002-03 was estimated 
to be $187.26 if held in secure custody, $145.16 in open custody, and $165.34 in 
community custody.10  The Report on Government Services 2005 indicated that in 
2003-04 the cost in Queensland had fallen to $139 per prisoner per day for adult open 
and secure prisons combined. The Australian average was $162.11 The reports that 
were available in the past suggest that the cost of maintaining a juvenile in detention 
is indeed more expensive than the cost for an adult prisoner. The actual dollar costs 
even so cannot be truly significant when judged against social and health factors. 
 
Critique of the Rule 
The Australian Law Reform Commission considered the issue in 1997 and 
recommended that: ’The age at which a child reaches adulthood for the purposes of 
the criminal law should be 18 years in all Australian jurisdictions’.12 Every other state 
                                                 
8 Department of Corrective Services Annual Report 2004-05, Key Performance Statistics Table 3 
http://www.dcs.qld.gov.au/Publications/Corporate_Publications/Annual_Reports/annual04-
05/KeyStatistics.shtml  at 2 September 2006. 
9Department of Corrective Services Annual Report 2003-04, Key Performance Statistics Table 3. 
http://www.dcs.qld.gov.au/Publications/Corporate_Publications/Annual_Reports/annual03-
04/KeyStatistics3.shtml at 30August 2006. 
10 Queensland, 2002–03 Queensland State Budget – Ministerial Portfolio Statement – Department of 
Corrective Services 
http://www.dcs.qld.gov.au/Publications/Corporate_Publications/Budget_Documents/02-03/mps2002-
03d.pdf at 2 September 2006. 
11 Department of Corrective Services Ministerial Portfolio Statement 2005-06 State Budget, 3-7 
http://www.dcs.qld.gov.au/Publications/Corporate_Publications/Budget_Documents/05-06/mps2005-
06dcschapter.pdf  at 29 August 2006; See comparative Australian statistics at Australian Institute of 
Criminology Crime and Criminal Justice Statistics 
http://www.aic.gov.au/stats/cjs/corrections/expenditure.html at 4 September 2006. 
12 Australian Law Reform Commission (ALRC), Seen and Heard: Priority for Children in the Legal 
Process, Report 84 (1997) at [18.22], Recommendation 196 
http://www.austlii.edu.au/au/other/alrc/publications/reports/84/ALRC84.html at 28 August 2006. 
17 year olds in adult prisons       
        
  
Male 
Indigenous 
Male Non-
Indigenous 
Total 
Male 
Female 
Indigenous 
Female Non-
Indigenous 
Total 
Female Total
Jun-
02 14 14 28 0 0 0 28
Jun-
03 9 16 25 1 0 1 26
Jun-
04 3 4 7 0 1 1 8
Jun-
05 15 14 29 1 0 1 30
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in Australia has subsequently changed its legislation so that common sense prevails 
and children of 17 – who in other contexts are not allowed to drink, or vote – do not 
end up serving time in adult prisons. In Tasmania, the Youth Justice Act 1997 was 
enacted on 14 January 1998. The Northern Territory Sentencing of Juveniles 
(Miscellaneous Provisions) Act 2000 (NT) commenced on 1 June 2000. Finally, 
Victoria passed the Children and Young Persons (Age Jurisdiction) Bill which came 
into effect on the 1st July 2005. Legislative change in Queensland appears to have 
stalled. 
 
The INCORRECTIONS Report released in November 2004 recommended that the 
Rule be changed so that no child under 18 years of age would be accommodated in a 
Queensland prison.13 The Department of Corrective Services in its Response to the 
Report in September 2005 noted that the issue was under review but that:  
 
• ‘Offenders aged 17 are only sent to adult custody if ordered by the court.  
• The State Government is currently reviewing the sentencing of 17-year-olds 
with consideration of deeming them children. 
• All 17-year-old male prisoners in South-East Queensland are accommodated 
in the Youth Offenders Unit at Arthur Gorrie Correctional Centre where they 
are kept segregated from other prisoners. 
• The Department’s Director of Child Safety is responsible for monitoring the 
accommodation on 17 year olds.’ 14  
 
However Tamara Walsh, in her follow-up to the initial report, noted that the 
government’s assurance that ‘17 year olds are accommodated in units separate from 
other prisoners does not address the concerns raised in the Incorrections Report. Their 
safety once they are released into ‘mainstream’ prison cannot be assured’.15 
 
2. How the Juvenile Justice Act 1992 Breaches Human Rights Standards 
 
There are at least three international conventions that are relevant to juvenile justice 
and to which Australia is a signatory. These are the United Nations Convention on the 
Rights of the Child (CROC), the International Covenant on Civil and Political Rights 
(ICCPR) and the United Nations Standard Minimum Rules for the Administration of 
Juvenile Justice (the Beijing Rules). None of these conventions have been directly 
legislated into law in Australia although under the First Protocol to the ICCPR, 
individuals have the right to complain to the International Committee. This avenue is 
not available with the Convention on the Rights of the Child. The Commonwealth 
government has ratified this treaty. Thus it would seem that all laws of states and 
                                                 
13 Tamara Walsh, InCorrections: Investigating prison release practice and policy in Queensland and 
its impact on community safety Recommendation 6 p 131. 
http://www.sistersinside.com.au/media/IncorrectionsReport.doc at 2 September 2006. 
14 Queensland Department of Corrective Services Response to the InCorrections Report , September 
2005, p6. 
http://www.dcs.qld.gov.au/Publications/Corporate_Publications/Miscellaneous_Documents/INCorrect
%20backgrounder%20final_v2_2NET.pdf#search=%22incorrections%22 at 2 September 2006. 
15 Tamara Walsh INCORRECTIONS II: Correcting Government TC Beirne School of Law, University 
of Queensland October 2005, p7. 
http://www.sistersinside.com.au/media/IncorrectionsII.doc  at 2 September 2006. 
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territories within the Commonwealth should be applying the rights in the Convention 
to their citizens.16  
 
An attempt to do so was made in Schedule 1 ‘Charter of Juvenile Justice Principles’ 
of the Juvenile Justice Act 1992 (JJA), although some have argued that these 
principles ‘did not include all the basic rights of young people in detention expressed 
in the United Nations’ Rules’ and that there were no enforcement provisions so that 
there was ‘no obligation on people responsible for administration of the Act to abide 
by the Charter of Juvenile Justice Principles’.17 The Charter covers issues such as 
vulnerability and accountability of children, diversion, fair and participatory 
proceedings, sentencing, the ‘last resort’ principle, and victim impact. The inclusion 
of the Charter arose following Recommendation 15 of the 1999 Report of the 
Commission of Inquiry into Child Abuse in Queensland Institutions (the Forde 
Report).18  Thus the Charter recognises the vulnerability of young people. Clause 17 
states that the child should be detained in custody for an offence, whether on arrest or 
sentence, ‘only as a last resort and for the least time that is justified in the 
circumstances’. The Charter does echo Article 3 of the Convention on the Rights of 
the Child – ‘In all actions concerning children, whether undertaken by public or 
private social welfare institutions, courts of law, administrative bodies or legislative 
bodies, the best interests of the child shall be a primary consideration’. It also echoes 
Article 37: ‘No child shall be deprived of his or her liberty unlawfully or arbitrarily. 
The arrest, detention or imprisonment of a child shall be in conformity with the law 
and shall be used only as a measure of last resort and for the shortest appropriate 
period of time’.  
 
However, Article 1 of the Convention defines a child to be ‘every human being below 
the age of 18 years unless, under the law applicable to the child, majority is attained 
earlier.’19  If Article 3 is read with Article 1, then it would seem that the legislators 
should make sure that the best interests of the child are a primary consideration. In 
defining ‘child’ differently the legislation does not comply with this overriding 
obligation. In not taking these into account to the degree required in the treatment of 
those children under 18, the Queensland government would appear to be acting in 
contravention of these overriding principles. 
Reporting Mechanisms under the Convention 
There is a reporting mechanism associated with the UN Convention on the Rights of 
the Child. All States parties are obliged to submit regular reports to the UN 
                                                 
16 See also Michael D Kirby ‘International Law – The Impact on National Constitutions’ (7th Annual 
Grotius Lecture), Lecture delivered to the Annual Meeting of the American Society of International 
Law, Washington D.C., 30 March, 2005. 
http://www.hcourt.gov.au/speeches/kirbyj/kirbyj_30mar05.html at 2 September 2006. 
17 Queensland. Commission for Children and Young People and Child Guardian, “Submission on 
Juvenile Justice Amendment Bill 2001”, 3. 
http://www.ccypcg.qld.gov.au/pdf/submissions/juvenile_justice_submission.pdf   at 2 September 2006. 
18 Queensland. Report of the Commission of Inquiry into Child Abuse in Queensland Institutions. 1999.  
http://www.families.qld.gov.au/department/forde/publications/documents/pdf/forde_comminquiry.pdf   
at 2 September 2006. 
19 UN Convention on the Rights of the Child At: http://www.unhchr.ch/html/menu3/b/k2crc.htm at 5 
August 2005; See also Standard Minimum Rules for the Administration of Juvenile Justice (the Beijing 
Rules), Part 5 at http://www.unhchr.ch/html/menu3/b/h_comp48.htm at 2 September 2006. 
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Committee on the Rights of the Child describing how the rights are being 
implemented. States must report initially two years after acceding to the Convention 
and then every five years thereafter. The Committee examines each report and 
addresses its concerns and recommendations to the State party in the form of 
“concluding observations”.20  
The October 2005 Concluding Observations on Australia’s Combined Second and 
Third Periodic Reports noted that some recommendations made after consideration of 
Australia’s First Report still have not been sufficiently addressed: Among these the 
Committee included ‘the special problems faced by indigenous children, corporal 
punishment, homelessness among young people, children in immigration detention, 
juvenile justice and the disproportionately high percentage of indigenous children in 
the juveniles justice system’.21  Furthermore, the Committee expressed concern that: 
 
‘In Queensland children aged 17 in conflict with the law may be tried as adults in 
particular cases’22 
 
It recommended that ‘the State party bring the system of juvenile justice fully into line 
with the Convention, in particular articles 37, 40, and 39 with other United Nations 
Standards in the field of juvenile justice, including the United Nations Standard 
Minimum Rules for the Administration of Juvenile Justice (the Beijing Rules), the 
United Nations Guidelines for the Prevention of Juvenile Delinquency (the Riyadh 
Guidelines), the United Nations Rules for the Protection of Juveniles Deprived of 
Their Liberty and the Vienna Guidelines for Action on Children in the Criminal 
Justice System, and with the Recommendations of the Committee made at its day of 
general discussion on juvenile justice (see CRC/C/46 paras. 203-238)’.  
 
In particular the Committee suggested that the State party: 
 
‘Remove children who are 17 years old from the adult justice system in 
Queensland’, and 
 
‘Take all necessary measures to ensure that persons under 18 who are in conflict 
with the law are only deprived of liberty as a last resort and detained separately 
from adults unless it is considered in the child’s best interest not to do so’.23 
The History of Reports on this Issue 
Australia submitted its first report on the Convention on the Rights of the Child to the 
Committee in 1996. This report was due in 1993. The Report included this statement 
                                                 
20 UN Committee on the Rights of the Child. At: http://www.ohchr.org/english/bodies/crc/index.htm 
(accessed 5 August 2005). 
21 UN Committee on the Rights of the Child Fortieth session Consideration of Reports Submitted by 
States under Article 44 of the Convention Concluding observations: Australia (20/10/2005). 
CRC/C/15/Add.268  2 Para 5. 
http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/CRC.C.15.Add.268.En?OpenDocument at 27 August 
2006.  
22 Ibid 15 Para 73. 
23 Ibid 15 Para 74. 
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regarding the issue of age and the imprisonment of children, the availability of 
statistics, and the ability to segregate younger prisoners from the adult cohorts:24 
(i) Deprivation of liberty and imprisonment 
160. In Queensland the Juvenile Justice Act 1992 defines a child as a person 
under 17 years. The Act provides for maximum periods of detention which 
apply specifically to children. Children are not permitted to be sentenced to 
adult imprisonment. Current practice is that offenders of 17 years of age are 
not to be detained in adult centres unless there are exceptional circumstances. 
The Corrective Services Act 1988 requires that persons under 18 years of age 
are strictly segregated from older prisoners if they are held in correctional 
centres. 
The Committee considered Australia’s initial report in September 1997.25  In their 
observations they made the following observations: 
‘21. The situation in relation to the juvenile justice system and the treatment of 
children deprived of their liberty is of concern to the Committee, particularly 
in the light of the principles and provisions of the Convention and other 
relevant standards such as the Beijing Rules, the Riyadh Guidelines and the 
United Nations Rules for the Protection of Juveniles Deprived of their 
Liberty’.  
The Committee also expressed concern at the reservation in regard to the detention of 
adults separate from juveniles –  
‘23. In the light of the Vienna Declaration and Programme of Action of 1993, 
the Committee encourages the State party to review its reservation to article 37 
(c) with a view to its withdrawal. The Committee emphasizes that article 37 
(c) allows for exemptions from the need to separate children deprived of their 
liberty from adults when that is in the best interests of the child.’  
In December 2004, the Australian Government submitted a combined Second and 
Third Reports which were originally due in 1998 and 2003.26 Following this, a report  
compiled by the National Children’s and Youth Law Centre and Defence for Children 
International (Australia) was submitted to the Committee.27 This Report 
                                                 
24 United Nations Convention on the Rights of the Child Australia’s First Report under Article 44(1)(a) 
of the Convention on the Rights of the Child  (12 October 1995) CRC/C/8/Add.29 
http://www.hri.ca/fortherecord1997/documentation/tbodies/crc-c-8-add31.htm at 28 August 2006. 
25 United Nations Convention on the Rights of the Child Concluding observations of the Committee on 
the Rights of the Child: Australia. (10 October 1997) CRC/C/15/Add.79, 
http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/3d744477ea59fdaf8025653200508bb8?Opendocument at 
27 August 2006. 
26 United Nations Convention on the Rights of the Child Consideration of Reports Submitted by States 
Parties under Article 44 of the Convention Second and third periodic reports of States parties due in 
1998 and 2003 AUSTRALIA (30 September 2003). CRC/C/129/Add.4 29 December 2004 
http://www.unhchr.ch/tbs/doc.nsf/898586b1dc7b4043c1256a450044f331/9118c7351dc21240c1257007
004a6026/$FILE/G0445319.pdf at 27 August 2006. 
27 The Non-Government Report on the Implementation of the United Nations Convention on the Rights 
of the Child in Australia (May2005), 6. 
http://www.ncylc.org.au/croc/images/CROC_Report_for_Web.pdf at 28 August 2006. 
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recommended that the Queensland Government immediately pass a regulation to 
include 17-year-olds in the juvenile justice system. The Report also commented on 
section 6 of the Juvenile Justice Act 1992 (Qld) and that successive governments have 
failed to address this continued breach.28  
 
In June 2003, the Committee made a request for additional information in connection 
with the consideration of the second and third periodic report of Australia.29 In 
particular, the Committee requested data for the years 2002-2004 on those offenders 
below 18 who have allegedly committed a crime, sentenced and type of punishment 
or sanctions related to offences including length of deprivation of liberty, who have 
been tried as adults, detention facilities and  persons below 18 detained in these 
facilities and minors detained in adult facilities, kept in pre-trial detention and the 
average length of their detention as well as any reported cases of abuse and 
mistreatment of children occurred during their arrest and detention.30 
 
Written Replies by the Government of Australia Concerning the List of Issues 
Received were submitted to the Committee.31 For many issues the government 
response was that ‘The data is being complied and will be provided to the Committee 
as soon as it becomes available’. In 2005 Supplementary Responses to Part IA of the 
Written Replies by the Government of Australia Concerning the List of Issues 
Received were submitted. All the supplementary responses supplied data and statistics 
compiled for the Northern Territory, Western Australian and Tasmania, but there 
were none from Queensland.  
 
The Committee reported on the combined second and third periodic reports of 
Australia in October of the same year.32 The Committee complemented Australia on 
its timely responses to the previous list of issues ‘which allowed the Committee to 
have a better understanding of the situation of children in the State party’.33 It also 
noted that some of the Committee’s concerns had not been addressed. 
 
6. The Committee urges the State party to take all necessary measures to give 
more effective follow-up to the recommendations contained in the concluding 
                                                 
28 The Non-Government Report on the Implementation of the United Nations Convention on the Rights 
of the Child in Australia (May2005), 6. 
http://www.ncylc.org.au/croc/images/CROC_Report_for_Web.pdf at 28 August 2006. 
29 Committee on the Rights of the Child Fortieth session Pre-sessional Working Group 
12-30 September 2005 Implementation of the Convention on the Rights of the Child List of issues to be 
taken up in connection with the consideration of the second and third periodic report of AUSTRALIA 
(CRC/C/129/Add.4)  
http://www.unhchr.ch/tbs/doc.nsf/898586b1dc7b4043c1256a450044f331/8dd68d6e25586697c125702a
00457d6b/$FILE/G0542456.pdf#search=%22CRC%2FC%2FQ%2FAUS%2F3%22  at 28 August 
2006. 
30 Ibid 3. 
31 Written replies by the Government of Australia concerning the list of issues (CRC/C/Q/AUS/3) 
received by the Committee on the Rights of the Child relating to the Consideration of the Second and 
Third Reports of Australia CRC/C/RESP/90 
http://www.rightsaustralia.org.au/data/Australian%20Government%20CROC.doc at 28 August 2006. 
32 Committee on the Rights of the Child Fortieth session Consideration of Reports Submitted by States 
under Article 44 of the Convention Concluding observations: Australia (20/10/2005).  
CRC/C/15/Add.268. 
http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/CRC.C.15.Add.268.En?OpenDocument at 27 August 
2006. 
33 Ibid 1. 
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observations of the initial report that have not yet been implemented and to 
provide concrete and effective follow-up to the recommendations contained in 
the present concluding observations on the second and third periodic reports.34 
 
In particular, the Committee singled out the situation in Queensland for special 
mention. The history of the discussion of this issue at the international level has been 
quite tortuous. It would seem that no good statistics have as yet been made publicly 
available on this issue and there are no budgeted plans made public to change the 
status quo despite international pressure to do so. 
 
3. Comparing the Juvenile Justice and Adult Systems  
A comparison of the power to order juveniles to serve their sentences in adult 
detention centres demonstrates that the practice varies somewhat between the states. 
There is provision in several states for this to occur despite the legislation ostensibly 
protecting the principle of childhood beginning at 18. 
Can a juvenile be ordered to serve a custodial sentence in an adult prison and 
how? 
Jurisdiction Adult prison? Circumstance Governing Act 
ACT Yes Supreme Court may if the crime is of a very serious nature 
Children and 
Young People Act 
1999 s92 
NSW Yes 
Only if aged above 16 years, found guilty 
of an indictable offence and considered to 
suitable to be held in a detention centre 
Children 
(Detention 
Centres) Act 
1987, s 28A 
NT Yes Only if aged above 15 years old Youth Justice Act 2005 s82, s83(3) 
QLD Yes Only if aged above 17 years old Only under prescribed circumstances 
Juvenile Justice 
Act 1992 (Qld), 
s 270 
SA Yes 
However, the offender may be transferred 
to a prison once they turn 18, or under 
prescribed circumstances 
Young Offenders 
Act 1993, s 63 (4)
TAS Yes If sentenced by the Supreme Court  Youth Justice Act 1997 s 47 (2) (d) 
VIC Yes 
May be transferred from youth detention, 
but only if aged above 16 years and where 
recommended by Youth Parole Board or 
requested by young offender 
Children and 
Young Persons 
Act 1989, s 241 
WA Yes Only if aged above 16 years and with regard to certain matters 
Young Offenders 
Act 1994, s 118 
35 
                                                 
34 Ibid 2. 
35 Based on http://www.aic.gov.au/research/jjustice/sentencing/principles.html at 19 February 2007.  
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Whether a person falls within the juvenile justice or adult system has ramifications 
more complex than the place of detention. Different legislation and sentencing 
principles apply to adult and juvenile offenders. There are different sentencing 
outcomes. More lenient treatment is possible for children even from the pre-arrest 
stage. 
 
The Queensland Juvenile Justice Act 1992 (JJA), s 4(c), states that detention is to be 
used as a last resort. Courts sentencing children for offences must do so under the 
Juvenile Justice Act 1992.36 The principles underlying the operation of the JJA are set 
out in the ‘Charter of Juvenile Justice Principles’ in Schedule 1 of the Act.  There are 
other matters set out in s150 JJA to which the courts must adhere in sentencing. The 
court must have regard to the juvenile justice principles, the nature and seriousness of 
the offence, previous history, pre-sentence reports, and any impact on victims. There 
are provisions for submissions from the community if the child is an Aboriginal or 
Torres Strait Islander person. There are also special considerations including: 
 
‘(a) a child’s age is a mitigating factor in determining whether or not to impose a 
penalty, and the nature of a penalty imposed; and 
(b) a non-custodial order is better than detention in promoting a child’s ability to 
reintegrate into the community; and 
(c) the rehabilitation of a child found guilty of an offence is greatly assisted by— 
(i) the child’s family; and 
(ii) opportunities to engage in educational programs and employment; and 
(d) a child who has no apparent family support, or opportunities to engage in 
educational programs and employment, should not receive a more severe sentence 
because of the lack of support or opportunity; and  
(e) a detention order should be imposed only as a last resort and for the shortest 
appropriate period.’ 
 
There are diversionary options available to children prior to arrest too. Under the JJA, 
the police are required to consider alternatives including: 
 
(a) to take no action; 
(b) to administer a caution to the child; 
(c) to refer the offence to a conference; and 
(d) if the offence is a minor drugs offence within the meaning of the Police Powers 
and Responsibilities Act 2000, then the child may be offered an opportunity to attend 
a drug diversion assessment program under section 379 of that Act. 
 
There are provisions for the child to be referred to a Youth Justice Conference which 
offers a less punitive approach. There are three ways that a matter can be referred to a 
conference under the Queensland legislation. These are: 
 
• Referrals can be made by a police officer, and in this way the young person is 
diverted from the court process (police referrals); 
• A court has the power to refer a matter to conference as an alternative to 
sentencing (indefinite court referrals); and 
                                                 
36 s149. 
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• A court can also decide to refer a matter to a conference prior to sentencing to 
assist them in reaching an appropriate sentence order (pre-sentence referrals). 
 
A matter can only be referred to a conference if the young person either admits to or 
is found guilty of the offence.   
 
Penalties for serious offences are set out in the Juvenile Justice Act 1992 s176 (2). 
The maximum period and age up to which a child can be ordered to serve a sentence 
in a juvenile detention centre is 1 year for most offences, up to 10 years for serious 
offences, but a life sentence is available for particularly heinous offences. There is a 
minimum age for the detention centres of 15 and a maximum age of 18. 37 The 
sentencing options under Part 7 include the following: 
 
• a reprimand ss175(1)(a), 
• a good behaviour order ss175(1)(b), 188, 189,  
• fines ss175(1)(c), 190-192,  
• probation ss175(1)(d), 193-194,  
• community service orders ss175(1)(e), 195-202,  
• intensive supervision orders s175(1)(f), Division 9 s203-206,  
• conditional release orders s175(3) and s220 (generally ss219-226),  
• detention s175(1)(g) and s176, and  
• publication orders s234.   
 
In comparison, adults are sentenced under the Penalties and Sentences Act 1992 and 
the options are more onerous and include: 
 
• non contact orders Part 3A, 
• fines, 
• fine option orders including community service in lieu of payment, 
• probation, 
• community service orders ss 100-108,  
• intensive correction orders ss 111-119, 
• disqualification of driving licences s 187,  
• orders of suspended imprisonment Part 8 ss 143-151,  
• imprisonment Part 9, 
• indefinite detention Part 10, 
• classification as a serious violent offender Part 9A, and 
• orders for restitution and compensation of victims under the Criminal Offence 
Victims Act 1995. 
 
Convictions against children cannot be recorded except where the penalty imposed is 
a fine, community based order or detention.  In these cases the recording of a 
conviction is discretionary. Findings of guilt however form part of a child’s criminal 
history and will be considered in subsequent court proceedings. 38 
 
                                                 
37 Juvenile Justice Act 1992, s 120 and s 121; Juvenile Justice Act 1992, s 53. 
38 Juvenile Justice Act 1992, s183; Juvenile Justice Act 1992, s154. 
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According to s12 JJA, when dealing with children, police must start the proceeding by 
way of complaint and summons or notice to appear rather than arrest wherever 
appropriate. This is in contrast to the wider powers available to the police for arrest of 
adults under the Police Powers and Responsibilities Act 2000. 
 
The Bail Act 1980 applies to both children and adults, but s 48 sets out specific 
provisions favouring children.  When a child goes to trial, there are provisions 
ensuring the presence of the child’s parents and provisions to order an adjournment if 
the parents are not there.39 Other provisions aim to ensure the child charged with an 
offence understands the proceedings and has legal representation for an indictable 
offence. 
 
These substantive anomalies between the treatment of children and adults in the 
criminal justice system make the present situation more concerning for those 
involved. 
 
In conclusion 
 
Despite the cost implications and possible political unpopularity of ‘soft’ approaches 
to sentencing, there are significant reasons to change the rule. One important 
argument to bring the age limit into line must certainly be consistency. This 
legislation is out of alignment with other related Queensland legislation. The Child 
Protection Act1999 for example defines a child as a person under 18. To maintain a 
difference between this Act and the Juvenile Justice Act 1992 is clearly 
‘discriminatory and illogical’.40  
 
The procedural disadvantages for children under these provisions are serious. Trials in 
higher adult courts can be conducted at a ‘level of formality and technicality’ that 
renders them unsuitable for children.41 As Gail Hubble has argued ‘the intellectual 
and emotional maturity of children will rarely be adequate to comprehend and 
participate in a trial in a higher court’.42 Hubble’s comments were made from a global 
perspective. The Sisters Inside Submission in regard to the Juvenile Justice 
Amendment Bill 2001 was made from a local Queensland perspective.43 It examined 
specific examples of inappropriate situations arising from the policy such as the 
ramifications for young female prisoners, many of them victims of sexual abuse, who 
were subjected to strip searches on a mandatory basis in adult prisons.44 The Youth 
Affairs Network Queensland also quotes a number of case studies. One of these gives 
                                                 
39 Juvenile Justice Act 1992, s69. 
40 Paul Spooner ‘let’s be adult about being juvenile’ (2000) June Rights Now 17. 
41 Gail Hubble ‘Juvenile defendants: taking the human rights of children seriously’ (2000) 25 (3) 
Alternative Law Journal 116, 120. 
42 Ibid. 
43 Sisters Inside Submission in regard to the Juvenile Justice Amendment Bill 2001 ‘Age Does Matter’, 
July 2001, 5. 
http://www.sistersinside.com.au/media/juvenilejustice.pdf#search=%22age%20does%20matter%22 at 
2 September 2006. 
44 And see Kilroy, D ‘When will you see the Real Us? Women in Prison’ Paper presented at the 
Women in Corrections: Staff and Clients Conference convened by the Australian Institute of 
Criminology in conjunction with the Department for Correctional Services SA and held in Adelaide, 31 
October – 1 November 2000 http://www.sistersinside.com.au/media/whenwillyouseetherealus.pdf at 2 
September 2006. 
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the example of detaining a physically immature boy in an adult facility and points to 
the inherent danger of such situations. Another case study quotes a family member - 
“one day we are signing permission slips for school excursions, the next we are 
visiting our son and brother in an adult prison”.45 This statement emphasises the lack 
of cultural alignments inherent in the policy. Chris Puplick has recounted a more 
serious example from New South Wales where a juvenile prisoner who had requested 
protective custody was placed in a cell with a prisoner suffering from acute 
schizophrenia. Within fifteen minutes the youth had been kicked to death.46 The 
extent and nature of the personal and societal damage that results from this policy is 
considerable – and largely undocumented.  
 
What must be emphasised at this point is that this issue is an important one in terms of 
Australia’s compliance with its international obligations. It is imperative that it be 
brought to the top of the agenda. The Queensland Government should be encouraged 
to change its stance on the issue. Reform and change is warranted now. 
 
 
                                                 
45 Legal Aid Queensland, Logan Youth Legal Service, Youth Advocacy Centre and Youth Affairs 
Network of Queensland, Including Seventeen Y ear Olds in the Juvenile Justice System , November 
2004 Annexure “B”, 16. http://yanq.org.au/index.pl?page=getdoc&lnk_id=268&doc_id=143. at 2 
September 2006. 
46 Chris Puplick ‘Mad, Bad and Dangerous to Know’ Address to the Sisters Inside Queensland Alliance 
Conference Lock “Them” Up? Disability and Mental Illness aren’t Crimes. Brisbane, Queensland, 18 
May 2006, 2.  http://www.sistersinside.com.au/media/PaperChrisPuplick.doc at 2 September 2006. 
 
